[.  INGENFRAI

Most automobile insurance policies provide coverage for three types of insureds: the
named insured; persons using the insured auto with the permission of the named insured and anyone
liable for the conduct of an insured. Permissve use clauses found in an “omnibus clause” are divided
into two groups. those where the policy extends coverage to “any person while using the insured auto
with the permission of the named insured, provided his actud operation is within the scope of such
permission;” and those where the policy extends coverage to “[any other person while using the insured
auto with the permission of the named insured, provided his actua operation is within the scope of such
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permission.”” The current version of the Persona Auto Policy (1SO) redtricts coverage through a
nonpermissive use excluson, which sates

We do not provide Liability Coverage for any “insured”:
8. using avehice without a reasonable bdlief that that the “insured” is
entitled to do so.?

Determining whether a driver had permission to use the insured auto is atwo-step test:
(1) Did the driver have initia permission to use the auto? and (2) Was the use within the scope of
permission? These two issues must be andyzed separately. Both permission to use the auto and the
scope of permission may be expressed or implied.® Permission to use and the scope of permission may
aso belimited. In Maryland, there is a presumption that the use was permissive.” This presumption can
only be rebutted where the evidence is conclusive.’

Permisson implies the right to withhold permission. Co-owners of a vehicle do not need

' Nationwide v Continental, 87 Md. App. 261, 266-67 (1991).

> The PAP definesinsured as: any person using your “covered auto.” That makes anyone, even athief, an insured.
The exclusion presumably limitsthisto “permissive users.”

* Nationwide v. GEICO, 81 Md. App. 104, 119 (1989).

* See Sate Farmv. Martin Marietta, 105 Md. App. 1(1995).

® 1d.at 10.



permission. If useisby right, it isnot ause by permisson.’ The desth of the named insured terminates
permissive use.’
A. INITIAL PERMISSION

1 WHO MAY GRANT PERMISSION?

Mog palicies limit those who may grant permission to the named insured. In these
policies, an omnibus insured may not grant permission.” Some policies aso permit the named insured's
spouse or an omnibus insured to give permission.” The Persona Auto Policy has no such restriction.
“The focus shifts from the often-litigated concepts (Who can grant permisson? Permission to do what?
What is the scope of permission?) to the user’s state of mind.”  Janquitto, Maryland Motor Vehicle
Insurance, 87.11(H) (Michie 1992). Hence, an omnibus insured may be able to give permission.

2. EXPRESSOR IMPLIED

Permission may be either express or implied.” Express permission may be ora or
written. Implied permisson may be shown by ”circumgantia evidence showing a course of conduct
indicative of mutua acquiescence or alack of objection Sgnifying permission and, thus, it flows by
inference to fill the void created by the alosence of an express statement.”

Circumgtantial evidence considered by the courts includes course of conduct, friendship
or relationship of the parties, employment, lack of objection or mutua acquiescence. Appleman,
Insurance Law and Practice (Berda ed.) 8 4365 (hereinafter referred to as “Appleman’).  Course of
conduct evidence includes. (1) whether there were prior instances of smilar use; (2) whether the named

insured was aware of the earlier use; (3) whether use was integra to the operation undertaken by the

® Cf. General Accident v. Perry, 75 Md. App. 503, 526 n.19 (1988).

® Inland Mutual Insurance Company v. Peterson, 148 F.Supp 392 (D.Md. 1957).

8 Keystone Ins. Co. v. The Fidelity & Casualty Co. of N.Y., 256 Md. 423 (1970); Selected Risksv. Miller, 227 Md.
174 (1961); and Wehland v. Nationwide Mutual Ins. Co., 336 F. Supp. 360 (D.Md. 1971).

° See, e.g0., Selected Risks, supra; and Wehland, supra..
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employer and (4) whether the use continued over aperiod of time without objection.”

3. PERMISSION TO DO WHAT?

Disputes tend to arise with implied permission. The scope of the permission granted
depends upon the particular use contemplated by the named insured at the time permisson was
granted.” Permission may be limited temporarily, geographicaly, and to certain purposes. Most
jurisdictions have gpplied three rules to determine the scope of the implied permisson: (1) the libera
rule; (2) the minor deviation rule; and (3) the converson rule. The liberd rule, or the “hel or high weater
rule” providesthat after the origind entrustment of the auto, any use of the vehicle is considered to be
within the scope of the permission granted.” The minor deviation rule provides that if the use made by
the permittee is not a gross violation of the terms of the bailment heis ill afforded protection under the
assured' s policy.” The conversion rule provides that coverage can be denied only where the driver
aufficiently exceeded the scope of permission given o that a suit for conversion can actudly be brought
agang him.*

In National Grange Mutual Insurance Company v. Pinkney," the Court of Appeals
gpecificaly rgjected the “libera rule” The Court refused to adopt any of the rules and opted to
congtrue the scope of implied permission on a case by case basis. Thisis known asthe “totd facts’
approach.”  The Court concluded that the insurance contract should be construed as any other
contract:

If the trier-of-fact concludes after ligtening to dl of the

0 cf. Transportation Article, 14-102 (c).

" Bond v. Pennsylvania National Mutual, 289 Md. 379, 385 (1981).

1 Empire Fire and Marine Insurance Co. v. Liberty Mutual Insurance Co., 117 Md. App. 72, 699 A. 2d 482 (1997).
> See Cohen v. American Home Assurance Co., 255 Md. 334 (1969).

1: National Grange Mutual Insurance Company v. Pinkney, 284 Md. 694, 698 (1979)

5 4

Y 284 Md. 694, 698 (1979).

'8 Cohen v. American Home Assurance Co., 255 Md. 334 (1969).
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testimony that the actua operation of the vehicle was
within the scope of the permission granted, then [the
insurer] will be obliged to defend. Obvioudy if thetrier
of fact believes that such actua operation was not within
the scope of permission granted, then [the insurer] is not
obligated under the omnibus dause.

. FIRST PERMITEES

A. RETAKING
There are few Maryland cases where the driver received his permisson directly from

the named insured. In Nationwide Mutual Insurance Company v. Smms? the federa court,
following the generd rule, held that where a driver receives permisson to use a car and then returnsit,
the subsequent retaking requires new permission.” In Simms, an employee contended that his
employer had given him implied permisson to use a school bus for persond purposes. The court found
that the employee received only limited permission for the use of the bus for work purposes. The
Simms court explained that “implied permission . . . arises out of the usage or practice of the parties
over asufficient period of time prior to the date on which the question of implied permissive use

1”22

occurred.”™ There must be some course of conduct that dlows an inference that the employer and
employee mutudly acquiesce to the employee' s use of the insured auto for persond use.
B. RESTRICTIONSON TIME & TERRITORY
In American Home Assurance Co. v. Erie Insurance Exchange, * both the
permission to use and the scope of permisson were express. The policy provided coverage for

permissive users where the “ actud operation” of the vehicle was within the scope of permission.

Lawrence Heiston borrowed his neighbor’ s car to pick up hiswife and child from hisin-laws. Thetrip

“1d. at 707.

% 231 F. Supp. 787 (D.Md. 1964).

z See Appleman, supr a, §4369.
Id. at 796.

#2252 Md. 116 (1969).



was to take thirty to forty-five minutes as Helston was supposed to get his wife and come straight back.
The accident occurred two and one-haf hours later and Heiston had not yet picked up hiswife. The
Court held the “actual operation” was not within the scope of permission.
C. RESTRICTIONS ON WHO MAY DRIVE
In Cohen v. American Home Assurance Co.,** amother gave her son permission to
use her car on the condition that a friend, and not the son, drivesthe vehicle. The son drove anyway.
The Court held that the son’s driving at the time of the accident was beyond the scope of permission.
D. RESTRICTION ON THE PURPOSE OF THE USE
Permissionisnot an al or nothing proposition. The insured may limit the scope of
permission.” A leading case on thisissueis Fisher v. U.SF. & G.,” there, an employee had
permission to drive acompany vehicle home and to use it for company business. The employee was a
home when he responded to a persona emergency in the company car and caused an accident. The
employer had a policy manud that limited the use of company vehicles to company business and the
employee admitted that he had been informed of this policy. He previoudy had been caught using the
company vehicle for persona use and had been warned againgt using it for persond usein the future.
He had been told that if he did so again he would befired. He conceded that he had no express
permission to use the vehicle on the night of the accident. He admitted not asking for express
permission and said that he thought his employer "would object” if he asked. The court held that there
was no coverage.”’

A second case dedling with the issue of limiting the scope of permission is Washington

255 Md. 334 (1969).
* See, eg., American Home Assurance Co. v. Erie Ins. Exchange, 252 Md. 116 (1969).
zj 86 Md. App. 322, 586 A.2d 783 (1991).

Id. at 337.



Metro Area Transit Auth. v. Bullock.” There, Washington Metro Area Transit Authority
["WMATA"] sought a declaration that its employee, Bullock, was a nonpermissve user while driving
the company car. When the car was first issued to Bullock, WMATA permitted him to use the car for
both company and persona use. Later, the company notified its employees that persona use would no
longer be dlowed. The company made concessions to the employees because it was taking away this
privilege, but never again alowed the employees to use company cars for persond use. Bullock
continued to use the car for persona use. While doing so he struck two pedestrians. Bullock contended
that he never agreed to the company’s concessions and the company's actions supported his alegations
of implied permisson.

WMATA was a sdf-insurer without an insurance policy. There was no policy language
to construe. The court rglected Bullock's contention that he was not bound by the company's new
limitation on the scope of his use of the auto and held that he was bound by the limitations whether or
not he accepted the new conditions. Further, the court held that permission would not be implied
because “there was no evidence that anyone in the WMTA management ... knew of, much less
acquiesced in [the persond] use.””

Goodwin v. Home Indem. Co.” (decided the same date as Cohen, supra) involved a
driver who obtained the key to atruck in order to pick it up Saturday and repair it. Insteed, the driver
picked up the truck about 2:00 am. Saturday morning and “had just been ‘riding around’. The Court
held that “the permission granted to [the repairer] and the use contemplated and relied upon when

permission was granted was to pick up the truck Saturday morning for the specific purpose of repair,

% 68 Md. App. 20, 509 A.2d 1217, cert. denied, 308 Md. 237, 517 A 2d 1120 (1986).
° 1d.at 38.
% 255 Md. 364 (1969)
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not a Friday night (or early Saturday morning) escapade.
E. SUMMARY OF FIRST PERMITTEES
The common theme among these cases is that the Court will endorse the intent of the
named insured a the time of granting permission. We can aso extract the following guiddines:
(1) A retaking requires new permission®

2 An express redtriction to afirst permittee not to drive, but to have another drive, will be
enforced.”

(3)  Anexpressteritoria and tempora restriction will be enforced.™

4 Permission to drive acar for repair purposes on a pecific day does not include
permission to drive for other reasons a other times.™

(5) An express restriction of persona use of acompany car will be enforced.

1. SECOND PFRMITTFES

Most of the disputes have involved “ second permittees;” that is, drivers who received
their permission to use an auto from one who previoudy obtained permission from the named insured.
Thereis no problem where authority to delegate permisson to drive is express. Implied permission may
be found where the circumstances are such that the owner knew or should have known that delegation
of permission was involved. Difficulties arise where delegation is expresdy prohibited. In each
gtuation, coverage will depend upon the specific language of the palicy.

Policy language frequently insures “any person using the auto” with permisson. What
doesit mean to “use’ an auto? Doesit only mean driving? The Maryland courts have held that it means

much more. The first Maryland Court of Appedls decision to face thisissue did not concern a second

% d.

2 Smms, supra.

¥ Cohen, supra. Compare second permittees, infra
¥ Erie Insurance, supra.

* Goodwin, supra

% Bullock, supra.



permittee. In Casualty v. Mitnick,* the named insured's granddaughter was in the auto while athird
party drove. The Court decided that “use’ in an omnibus clause did not refer merely to the actua
driving of the car, but also “included borrower’s making use of it by riding while driven by another.”™
Therefore, the granddaughter was covered.

Even where the person is“using” the auto with permisson, most policies require thet the
“actuad use’ be within the scope of permission. Is“actud use’ different from “use’? Thefird Maryland
appellate decision on thisissue was Melvin v. American Auto Ins. Co.,” a second permittee case.
The Court interpreted a policy which provided coverage for “any other person or organization legdly
responsible for the use of (1) anautomobile. . . not owned . . . by such aperson or organization, or (2)
.. . provided the actua use thereof isby apersonwhoisaninsured...” Thisisunusud policy
language because the test is not permission, but use for the benefit of an insured. There the Court held
that “actua use’ is ot synonymous with operation. Reather, “actud use’ included “operation of a
vehicle, where the operator is the agent or servant of another and subject to hisimmediate and present
direction and control.” ** Because the second permittee was operating the auto, he was legally
responsible for the use of the auto. Further, the “actud use” wasto drive for the benefit of the first
permittee. Therefore, the court extended coverage to a second permittee.

The Maryland federa court addressed the issue of second permitteesin Ohio Casualty
Ins. Co. v. Pennsylvania National Mutual Casualty Ins. Co.," there, Mrs. Schackert gave her son
generd permission to drive when she was not using the car and specific permission to teke the vehicle to
College Park for the weekend without any express limitation. The son, an omnibus insured, and his

friend went on adouble date. The son drove his date to her home. Hisfriend then was given

¥ 180 Md. 604 (1942).
¥ 1d. at 607.
¥ 232 Md. 476 (1963).



permission to use the Schackert vehicle to drive his date home. The court held that the named insured's
son had implied authority to authorize hisfriend to drive. Therefore, the second permittee was “using
such automobile with the permission of the named insured.” Ohio Casualty, isin accord with Federal
Ins. Co. v. Allstate,” discussed infra.

Zurich Ins. Co. v. Monarch Ins. Co. of Ohio,” wasthe first Maryland appellate
decision to face the second permittee issue with a“ permissive use’ policy. The Court was faced with a
case very smilar to Ohio Casualty. John Quade, an omnibus insured, borrowed his sster’s car and
drove to the home of Lawrence Heiston.” Heiston asked Quade’ s permission to use the car. Quade
responded that permisson must come from Mrs. Fuller, and he gave Heiston her telephone number.
Heiston cdled Ms. Quade, but the line was busy. Quade was led to believe that permission was given
and ddivered the keysto Heiston. They then picked up Heiston's girlfriend, who was Sitting in the front
seet while Quade sat in the back at the time of the accident. The policy provided coverage for “any
other person using such automobile with the permission of the named insured provided his actud
operation . . . iswith permission.””.

The Court held that “neither Quade, Mrs. Fuller nor anyone else gave Heiston
permission to use the car, and his permission behind the steering wheel was gained by deception.””’.
The Court distinguished Mitnick on the basis that, although Quade was present in the car, “the benefit
of the use of the car went to Heiston” because he had his girlfriend in the front seet.”® This case

supports the generd proposition that fraud or misrepresentation in obtaining permission to use an auto

“1d. at 478-79.
L 238 F. Supp. 706 (D. Md.), aff'd, 352 F.2d 308 (4™ Cir. 1965) (per curium).
Id. at 707.
® 275 Md. 460 (1975).
247 Md. 3, 230 A.2d 330 (1967).
o Heiston was also the driver in Erie Insurance Exchange, supra
Id.at 7.
“1d.at 9.



vitiates the permission.”

In 1974, the Court of Special Appeds held that a second permittee may be entitled to
coverage even in the face of a specific redtriction if the omnibus clause focuses solely on the “use” of the
vehicle within the scope of permission rather than its actua operation. In Maryland Indem. Ins. v.
Kornke,® an eighteen year old son lived a home with his parents. He had agenera permission to use
the car, but was told not to dlow anyone eseto drive the car. One day he had car trouble and hurt his
am whiletrying to fix it. Someone e volunteered to drive and an accident occurred. The policy
extended coverage to any person using the automobile and any person legdly respongble for its use.
The court held that the second permittee drove the care for the convenience of the first permittee, who
was in the car at the time of the accident and was benefited by the second permittee’ s driving.

InFederal Ins. Co. v. Allstate Ins. Co., 275 Md. 460 (1975), Max Schwartz gave his
Cadillac to Direct Way to be driven to Forida. Direct Way hired Richard Frank to drive the
automobile. Frank picked up his girlfriend and James Straz and they Ieft for Floridawith Frank at the
whed. Straz was driving at the time of the accident. The policy provided coverage for use of the auto
with permisson of the named insured provided the * actud operation or (if he is not operating) his other
actua use thereof iswithin the scope of such permission.” The Court observed:

The question which we have not previoudy had occasion
to consider is whether a second permitteeis aso an
insured under the omnibus clause such as the one here on
the grounds that he is using the automobile “with the
permission of the named insured.” Previous cases that
have extended coverage to the second permittee were
based on an omnibus clause naming, as an insured, any
person “legdly responsble’ for the use of the automobile

provided the actud use was with the permission of the
named insured . . . . In such cases, the second permittee

48

Id. at 10.
“ See Appleman, §4635.
% 21 Md. App. 178 (1974).
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was covered because, as the operator of the vehicle, he was

“legally responsible’ for the use, dthough the actud use

was by the first permittee. The Allstate policy in question

here does not contain such a phrase; consequently, the

second permittee (Straz) is covered only if he was using

the automohbile with the implied permission of Direct Way.™

The Court held that there was implied permisson from Direct Way to Frank to

subdd egate the driving to Straz. The Court cited four factors supporting this “implied permisson”:

1 Thefirst permittee (Frank) was a passenger in the car and had control and
direction of the car;

2. Subdd egation of permission to drive is not specifically forbidden;
3. The second permittee (Straz) was serving some purpose of Frank; and

4, Both Straz and Frank by driving the Schwartz vehicle to Florida were serving a
purpose of the named insured (Direct Way).”

The Court noted, but did not address, two exceptions to the generd rule that a permittee may not alow
athird party to use the named insured' s car: (1) the origind permittee is riding in the car with the
second permittee at the time of the accident, or (2) the second permittee s driving is*occasioned by an
emergency or asituation involving eements of urgency or necessity, benefiting the first permittee”™

In Insurance Co. of North America v. State Farm Mutual Auto Ins. Co.,” the Court
of Apped s reversed the Court of Specid Appedsand distinguished Kornke. There, a son borrowed
his mother’s car. He had permission, but wastold not to let anyone ese drive the car. Hisfriend was
driving a the time of the inevitable accident and the son was a passenger. The policy provided for
coverage of “any ... person using such automobile with the permission of the Named Insured, provided

his actua operation or (if heis not operating) his other actud use thereof iswithin the scope of such

°' |d. at 471 (Emphasisin original)(citation omitted).

2 1d. a 472.
> |d.at386n.1.
> 281 Md. 381 (1977).
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permisson.” The Court of Appeals held Cohen and Goodwin controlling and found the second
permittee was not covered.

The find Court of Appedls decison on omnibus coverage for second permitteesis
Bond v. Pennsylvania National Mutual Casualty Co.” There, the named insured gave her daughter
permission to operate the covered auto, but specificaly prohibited her from dlowing anyone ese to use
the car. At the time of the accident, the vehicle was operated by the daughter’ s friend with the
daughter’ s permission. The policy provided coverage for “other person using such automobile with the
permission of the named insured, provided his actud operation or (if heis not operating) his other actua
use thereof is within the scope of such permisson.” According to the Court, the focus of permission
centered on the relationship between the named insured and the first permittee and not between the first
and second permittees. The driver’ sright to sue the automobile was only as broad as the scope of
permission granted the daughter. The mother had specificaly restricted the daughter from alowing
anyone eseto drive.

The Court did not overrule Kornke and the two are distinguishable. In Bond, the policy
required that the person operating the car get permission to operate it from the named insured. In
Kornke, the policy covered “any person while using the automobile and any person or organization
legally respongible for the use thereof, provided the actud use of the automobileis. . . with the
permission of [the named insured].”

In December 1989, the Court of Specia Appeals held in Nationwide v. GEICO, *
that a second permittee is entitled to primary coverage under an omnibus clause of an auto policy even
where the named insured owner of the car has specifically prohibited the first permittee from alowing

othersto drive the car. There the policy provided coverage for “any person using the automobile with

% 289 Md. 379 (1981).
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your permisson. The actud use must be within the scope of that permission.”

John Bonnar bought a car for his daughter, Nancy, so that she could drive back and
forth to school. She was generdly ingtructed not to let anyone else drive and specificaly instructed not
to let her boyfriend, Steven Hughes, drive. Nonetheless, on March 20, 1987, the day of the accident,
Steven was driving Nancy to school. The court cited Bond, supra, for the generd rule that where the
named insured specifically restricted the first permittee from alowing anyone ese to drive there cannot
beimplied permission.” The Nationwide court distinguished Bond on the basis of the two possible
exceptions to the genera rule mentioned in Bond at footnote 1; i.e (1) the first permitee wasriding in
the car or was benefited by its operation, and (2) the second permittee’ s driving was occasioned by an
emergency or astuation involving eements of urgency or necessity benefiting the first permitee. In
Nationwide, thefirg permittee wasriding in the car and benefited by its operation at the time of the
accident.

The Nationwide Court held that the case was governed by Kornke and fel within the
first exception, above. The Court then addressed the specific language of the policy. As Stated above,
the policy provided coverage for any other person using the auto with your permission. The actua use
must be within the scope of permisson. The court reasoned that athough Mr. Bonnar had specificaly
ingtructed Nancy that Steven was not to drive, Steven did have permission to be a passenger.
Therefore, he had permission to “use” the vehicle. 1d. at 120. The Court then addressed the “actua
use’ of thecar. “Actud use’ refersto the particular use intended when permission isgiven. Here, the
auto was being “used” by Nancy and Steven to go to school, which was the intended purpose of
permisson. Since Steven's*use” was permissve and the “actua use’ of going to school was within the

scope of permission, the court found that Steven was an insured under the GEICO palicy.

% 81 Md. App. 104 (1989).
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A. SUMMARY OF SECOND PERMITTEES

Any person driving an insured auto with the permission of an insured [in the car] islikdy
to be covered. Thisistrue even in the face of an express redtriction by the named insured to the
contrary. There probably will not be coverage if the driver obtained permission by fraud or mistake or
if the purpose for which the auto is being used is beyond the scope of permission.

Of coursg, if aninsured isnot in the car at the time of the accident, a redtriction on use
will be enforced unless the second permittee is serving some purpose of the origina permittee. To put it
another way, if the second permittee is driving the insured auto for his own purposes and benefit and not
that of the first permittee or insured the second permittee will not be covered.

V.  TIHE PFRSONAI AUTO POI ICY

The Persona Auto Policy issued by many insurers provides coverage smply to “any
person using your covered auto.” As a subgtitute for the eement of permissive use, the Policy contains
an excluson precluding coverage for any person “using a vehicle without a reasonable belief thet the
insured is entitled to do s0.” Moving the trestment of permissive use to the exclusions invites courts to
give it amore narrow congtruction. It shifts the focus from the express or implied permission of the
named insured to the mind of the supposedly permissive user. The phrase “entitled to do 0" presents
problems aswell. It changes the andlyss from “having permisson” to “feding ertitled.”

This dause was interpreted in Maryland in General Accident v. Perry. * There,
Michael Perry purchased atruck which heftitled in his and his mother’ s names as co-owners because he
did not have adriver'slicense and could not titleit in his own name. Michae was not listed on the
policy as a possible operator. Michael had his parent’ s permission to drive the truck on the Maryland

public highways, but only to go to work or to aloca store. Michad’s mother testified that she would

% Contra Travelers Corp. v. Kaminski, 304 F. Supp. 481, 485, 487-88 (D.Md. 1969).
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have denied Michael permission to use the vehicle had he asked her for permisson to drive the car on
the evening of the accident.

The court began its analysis by an exhaudtive review of fourteen cases, which addressed
an issue related to thistype of exclusion. The court recognized that there was a divison in the out of
date decisions as to whether or not the clause was ambiguous because the term “entitled” could have
severd reasonable interpretations. The court rejected those decisions and held that the clause was
unambiguous. The court reasoned that the exclusion focuses on the state of mind of the user and not on
permission. Therefore, “[w]hat isreevant, is whether the driver believed he was entitled to drive.”
(emphagisin origind). The court adopted the following test:

From the language of the clauseit is clear that coverage is excluded

if the driver (@) knew he was not entitled to drive the vehicle

or (b) if he claimed he believed he was entitled to drive the vehicle,

but was without reasonable ground for such belief or daim.”

Thefirgt part of the test does not require that the driver prove he was entitled to drive
the vehicle; rather it requires proof that he knew he was not entitled to drive the vehide® The Perry
Court found that the driver believed that he had aright to use histruck.

The second part of the test addresses the objective reasonableness of the driver’s belief
that he was entitled to drive. The court ligted five factors consdered by other courts in determining this
iSsue;

1 Whether the drive had express permisson to use the vehicle;

2. Whether the driver’s use of the vehicle exceeded the permission granted;

3. Whether the driver was “legdly” entitled to drive under the laws of the
gpplicable ate;

% 75Md. App. 503 (1988).
% 1d.a 523.
% 1d.at 524.
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4, Whether the driver had any ownership or possessory right to the vehicle; and

5. Whether there was some form of relationship between the driver and the
insured, or one authorized to act on behdf of the insured that would have
caused the driver to believe he was entitled to drive the vehidle™

The court held that Michael Perry didn’t have areasonable belief that he could drive on the public

highways*

V.

VI.

UNINSURFD MOTORTIST COVFRAGE
Where the operator is a norn-permissive user, passengers are not covered by uninsured motorist
coverage. In Erie Exchange v Reliance Insurance Co.,” the policy defined aUM insured as
“any person while occupying an insured highway vehicle” The court held thet as the vehicle
operated by a non-permissive user was not an “insured highway vehicle’ as defined by the
palicy, the passenger could not be aUM insured. In Nationwide v. Continental,” the
automobile was covered by a Maryland Commercid Uninsured Motorist Endorsement, CA 21
13 (05 83). The vehicle there was a“covered auto” so the court could not follow the andydsin
Erie Exchange. Further there was no excluson to gpply. The court found there was no
coverage based upon “the insurer and the insured’ s intent to avoid coverage of clamsthat arise
from the negligence of anon-permissive usar.” ®

RENTAL VEHICLES

“Rentd vehicles’ must have primary coverage; “replacement vehides’ may have “secondary”

coverage. The Maryland Transportation Article requires owner of rental vehiclesto have the same
minimum primary limits as other vehicle. Transportation Article 818-102(a). However, asaresult of
1996 and 1997 legidative changes, there is an exception for “replacement vehicles,” permitting the
Security to be “secondary.” Transportation Article, 818-102(a) (2) (ii); and 817-104(c)(2). A
“replacement vehicle” isdefined as

61
62
63
64
65

Id. at 525.

Id. at 525-26.

63 Md. App. 612, 493 A.2d 405 (1985).
87 Md. App. 261589 A. 2d 556 (1991).
Id. At 274.
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[a] vehiclethat isloaned by an auto repair facility or dedler, or that an
individua rents temporarily, to use while a vehicle owned by the individud is
not in use because of loss, as“loss’ is defined in that individud’ s gpplicable
private passenger automobile insurance policy, or because of breskdown,
repair, service, or damage.

Transportation Article, 8818-102(a) (2) and 17-104(c)(1). To achieve this“secondary” status, of
course, the insurance contract must conform to the statutory provisons. Thefinancia security
requirements for “rental vehicles’ remain unchanged.

VIl. DUTY TO DFEEND AND DECI ARATORY JUDGMFENT ACTIONS

Difficult duty to defend issues are presented where the insured did not have permisson to
operate the motor vehicle. Where the complaint aleges that the driver was within the scope of the
named insured’ s employment, it raises aduty to defend. In fact, there is a presumption that a norn-
owner operator of amotor vehicleis operating it with the permission of the owner.” But what about
where the named insured and al concerned know the driver was not operating the vehicle with
permisson. May the insurer use this*extringc evidence’ (evidence outside the complaint) to determine
its duty to defend? After dl it doesn't seem fair to "obligate the insurer to defend a complete stranger to
the contract.”’ Some courts permit insurers to consult extrinsic evidence.® Other courts do not,
requiring the insurer to provide a defense to the dleged insured.” No court in Maryland has directly
addressed thisissue. However, it gppears that the rule isthat extrinsic evidence may be consulted
where the underlying tort suit is againgt only the driver. Where the action againgt the driver and the
owner is based on avicarious liability theory or the driver and the owner on a negligent entrustment

theory, the jury in the underlying tort case will decide the issue and extrinsc evidence should not be

® See, e.g. Toscano v Spriggs 343 Md. 320, 326, 681 A. 2d 61, 64 (1996); and State Farm v Martin Marietta, 105 Md.
App. 1,657 A. 2d 1183 (1995).
Z; Windt, Insurance Claims & Disputes § 4.05 (3" Edition 1995).
Id.
% See Colonv. Aetna Life & Cas. Co., 66 NY2d 6, 484 N.E.2d 1040, 1041-42, 494 N.Y.S.2d 688, 689-90 (1989).
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consulted.” Nonetheless, where both the named insured, and the first and second permittee al sign
affidavits testifying to no permission, you may be able to short circuit the process.

Where the insurer is required to defend and the trier of fact finds that the driver was within the
scope of employment, the insurer will be bound by that decison in most cases. If the insured feds
aggrieved by the findingsin the tort case, it may follow the Atwood procedure. Thet is, it may intervene
within ten days of the verdict and file a declaratory judgment action. Thetria judge should then hear the
declaratory judgment action deciding first whether the issues were fairly litigeted in the underlying tort
action.” Bear in mind that the Atwood procedure is only mandatory where a“ critical issue, determining
coverage, [was] not fairly litigated a tridl "

Steven E. Leder
Niles Barton & Wilmer
410-783-6300

Universal Underwritersins. Co. v Melody Lowe, 2000 Md App. Lexis 183 (Nov. 8, 2000)

® See, Nationwide Mut. Ins. Co. v. Continental Cas. Co., 87 Md. App. 261, 589 A.2d 556 (1991), Fisher, supra.
™ Nationwide v. Continental, 87 Md App 261, 271-72 (1991)
2 Wilkerson v Michael, 104 Md App. 730 (1995)
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